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Fax Communications Compliance
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Discussion Outline

Fax Legislation:
The state of confusion
History
Circ compliance
Non-circ compliance
California Fax Legislation

Examples of Fax campaigns 

Q/A
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Transitional definitions by 
the FCC, new legislation and 
keeping tabs on California!

Fax Legislation State of Confusion

7-03
10-03

FCC publishes 
Report & Order

8-03

FCC grants 
stay

FCC issues 
EBR decision

11-04

FCC issues 
stay 

extension

7-05

Junk Fax 
Prevention

Act

4-06

FCC’s 3rd

Order
issued
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Fax Legislation Circ Compliance

Renewals considered transactional not 
advertisements.

“A subscription renewal notice would be 
considered ‘transactional’ in nature, provided the 
recipient is a current subscriber and had 
affirmatively subscribed to the publication.”

What about new name & marketing efforts?

Balance compliance with best practices.
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Fax Legislation Non-Circ Compliance

EBR

Source of fax #

Opt-out mechanisms

Opt-out removal

Accepting opt-out requests

Future communications with opt-out numbers

Faxing to gain permission
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Fax Legislation California

Intra-state faxes still must have express 
permission.
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Fax Legislation Non-Circ Compliance

DETAILS:

Must have an established business relationship (EBR)

An EBR is (paraphrasing): a prior existing relationship formed 
by a voluntary two-way communication with or without an 
exchange of consideration, on the basis of an inquiry, 
application, purchase, or transaction between the recipient and 
the sender regarding products or services.

No defined EBR time limit (YET!)

For an EBR fax, you must have received the fax number from 
the recipient in the context of the EBR, or from a public source
such as a directory, advertisement, or web site,

UNLESS you had the fax number and the EBR existed 
before July 9, 2005.
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Fax Legislation Non-Circ Compliance
There must be a “clear and conspicuous” opt-out notice on the 
first page.

The notice must state that the recipient may request that the 
sender not send future unsolicited advertisements to a fax 
machine or machines, and that failure to comply the request 
with the request in the shortest reasonable time established 
by the FCC is unlawful.

The notice must provide both a phone number and a fax 
number for opt-outs, and provide a cost free mechanism. 
Provides that the "cost free" opt out mechanism may be either 
a website, email address, phone number or fax number (and a 
local phone number is cost free if the faxes are limited to local 
recipients) and must be available 24/7.

Opt-out requests must be honored after 30 days, or sooner if 
the sender has the capability of removing the number sooner.
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Later “invitation or permission” trumps an opt-out.

Associations and other nonprofits must comply with the 
opt-out requirements.

Finds that express invitation or permission must include a 
fax number and cannot be a negative option, but a 
company requesting a fax number on, for example, an 
application can include a statement that, by providing a fax 
number, the individual or business agrees to receive faxed 
ads from that company (or organization).

Fax Legislation Non-Circ Compliance
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Lawyers of Concern

The following is a list of attorneys that are aggressively pursuing 
fax litigation:

• Peter Price (FL)

• David Roberts (GA)

• Vito Torchia (CA and NY)

• Alberto Cayetano (FL)

• Max Margulis (MO) 

• Frank Owen (FL and IL)

• Andrew Quiat (CO) 
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Checklist of items to complete before starting a 
fax campaign

1.  Make certain all the fax numbers are associated with 
subscribers in which the publication has an EBR

2.  Make certain the effort is coordinated with the fulfillment 
house: 

- effort code assigned 
- allow the fulfillment house to review the final proof of 
the campaign to optical scanning

3.  Select all fields to be pre-populated and provide those fields 
to the fax vendor

4.  Allow editor to examine final proof for consistency with 
brand message
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Checklist of items to complete before starting a 
fax campaign

5.  Determine in advance if an follow up fax effort 
will be sent and when

6.  Notify the fax vendor that a follow up fax 
effort will be sent so the fax vendor can key
the responses for suppression from the follow
up effort. (This avoids duplicate faxes being sent to responders   
from the initial effort.)



13/16

Examples: Request Fax #
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Examples: Response Rates

Initial Campaign
28.5% Response / Feb 08

“Second Chance”
19% Response /  April 08

3rd Quarter Control
22% Response / June 08

3rd Quarter Control Follow-up
15.23% Response / Aug 08
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Examples: Response Rates

3rd Quarter Test
23% Response / June 08

3rd Quarter follow up Test / 
July 2008 
15.61%
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For more information:
Proximity Marketing Best Practices Website:

http://www.proximitymarketing.com/bestpractices.htm

Sign up for Legislative Updates:

http://www.proximitymarketing.com/signup.html

For Fax Campaigns Contact:
Nancy Mills, Proximity Marketing

440.708.0753


